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Glossary

Ageing out refers to the loss of rights children experience when turning 18, and the UN
Convention on the Rights of the Child and other child-specific provisions no longer apply to

them.

A care leaver refers to a young person who was in care (outside of their parental home) during
their childhood.*

A child is any person below the age of 18 years old.2 3

A durable solution is either integration in the country of residence, resettlement or reunification
with family members in the country of origin or in a third country. It is “used here to mean
one that protects the long-term best interests and welfare of the child and is sustainable and
secure from that perspective. The outcome should ensure that the child is able to develop into
adulthood, in an environment which will meet their needs and fulfil their rights as defined by
the [UN Convention on the Rights of the Child] and will not put the child at risk of persecution

or serious harm.”*

A guardian can be understood to be “a person who is appointed or designated to support,
assist and, where provided by law, represent unaccompanied or separated children in
processes concerning them. (...) The guardian acts independently to ensure that the child’s
rights, best interests and well-being are guaranteed.”® The person or organisation (which in
turn is represented by a staff member/person) “acts as a link between the child and all other

stakeholders with responsibilities towards him or her.”¢ 7

Legal aid is “legal assistance provided by lawyers to persons free of charge to ensure they

can effectively exercise their right to access justice.”®

OECD, 2022, Assisting Care Leavers. Time for action

Article 1, UN Convention on the Rights of the Child.

Note that, at PICUM, we use the term ‘child’ rather than ‘minor’ as the UN Convention refers to ‘rights of the child” and has near universal ratification hence an
overall global acceptance of the legal age limit for “children.”

UNICEF, IOM, UN Human Rights, Save the Children, ECRE, PICUM and Child Circle, 2019, Guidance to respect children’s rights in return policies and practices

Focus on the EU legal framework, p. 5

Council of Europe, 2022, Appendix to Recommendation CM/Rec(2019)11 Guiding principles and implementing guidelines for effective guardianship for unaccom-

panied and separated children in the context of migration, p. 12.

ibid.

Note that EU laws on migration often refer to ‘legal representative’ instead of guardian, and that different definitions and policy frameworks exist. See for instance
European Migration Network, 2024, Guardianship of unaccompanied minors

EU Fundamental Rights Agency, Free legal aid in immigration procedures, webpage [checked on 10 July 2024]



https://www.oecd-ilibrary.org/docserver/1939a9ec-en.pdf?expires=1719582054&id=id&accname=guest&checksum=24FE0628F6682FC4B8810C66CAFC6E09
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://rm.coe.int/cm-rec-2019-11-guardianship-en/16809ccfe2
https://rm.coe.int/cm-rec-2019-11-guardianship-en/16809ccfe2
https://emnbelgium.be/sites/default/files/attachments/EMN%20Luxembourg%20Inform_Guardianship%20of%20unaccompanied%20minors.pdf
https://fra.europa.eu/fr/content/free-legal-aid-immigration-procedures
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A life project is “a plan, drawn up and negotiated between the minor and the authorities in
the host country, represented by a designated professional, with contributions from a variety
of other professionals. Life Projects are holistic, personalised, flexible tools.™ It “takes account
of a variety of past and underlying issues (...) [and] links these to the present, including the
aspirations and perceptions of the minor, the legal situation and opportunities both in the
host country and the country of origin, and seeks to clarify and enhance the minor’s future
prospects by ensuring that best interests are respected, rights are upheld and that the minor is

supported to develop the skills necessary to become a full and active participant in society.”©

An undocumented migrant lives in a country where their residence is not officially recognized.
Many have had residence permissions linked to employment, study, family, or international
protection, but those permits were either temporary or precarious and their validity expired.

Children who are born to undocumented parents inherit this precarious residence status.

Regularisation refers to any process or procedure through which someone can obtain a
residence permit from a relevant government authority authorising — ‘regularising’ — their stay
in the country they reside in. The person applies for these procedures from inside the country,
in contrast to residence and work permits which must be applied for from another country.
Two main subsets of regularisations exist: regularisation programmes, which have a limited
time period in which to apply, and ongoing regularisation mechanisms, with applications
accepted on a rolling basis.**

Transition into adulthood can be understood as “the assumption of new roles and tasks
related to the acquisition of autonomy and social integration, that culminates in the achieve-

ment of education, training, work, mature relationships, financial and housing independence.”?

10
11
12

Drammeh L, 2010, Life Projects for unaccompanied migrant minors. A handbook for front-line professionals, Council of Europe Publishing, p. 9

Drammeh L, 2010, Life Projects for unaccompanied migrant minors. A handbook for front-line professionals, Council of Europe Publishing.

Definition taken from PICUM, 2023, Regularisation mechanisms and programmes: why they matter and how to design them

Lépez, M.L., Santos, I, Bravo, A. and del Valle, J.F., 2013, The process of transition to adulthood of young people fostered by the child welfare system. An. Psicol.,
29, 187-196; cited in Gullo, F., Garcia-Alba, L., Bravo, A., del Valle, J.F., 2021, Crossing Countries and Crossing Ages: The Difficult Transition to Adulthood of
Unaccompanied Migrant Care Leavers, International Journal of Environmental Research and Public Health, 18, 6935; also cited in PICUM, 2022, Turning 18 and

undocumented: supporting children in their transition into adulthood.



https://edoc.coe.int/en/migration/7788-life-projects-for-unaccompanied-migrant-minors.html
https://edoc.coe.int/en/migration/7788-life-projects-for-unaccompanied-migrant-minors.html
https://picum.org/wp-content/uploads/2023/07/Regularisation-mechanisms-and-programmes_Why-they-matter-and-how-to-design-them_EN.pdf
https://www.mdpi.com/1660-4601/18/13/6935
https://www.mdpi.com/1660-4601/18/13/6935
https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf
https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf

Why this guidance?

It has become clear to us, thanks to our longstanding
work on transition into adulthood, that children’s
and young people’s ability — or inability — to access
a residence permit that lasts into adulthood is a
pivotal issue. All of our lives are defined by the
residence status that we have — regular or irregular,
secure or insecure. Our residence status, and often
the residence permit that is attached to it, impacts
whether we can access the services that we need,
and build the future that we want for ourselves and
our family. That is no different for the many migrant
children and young people who are transitioning into

adulthood in Europe.

But countless barriers prevent children and young
people from accessing a secure residence status
or permit that lasts into adulthood. Not the least
because migration systems overall do not usually
include sound best interests of the child procedures.
There’s also a lack of regularisation mechanisms in
some countries.!®> Where regularisation mechanisms
do exist, they can be difficult to access for children

or young people.

This particular publication builds on the extensive
mapping of issues concerning transition into
adulthood* and aims to help those who draft policies
concerning residence permits to think through the
issues that are particularly important for migrant
children and young people. It also aims to give tools
to the many social workers, lawyers, guardians and
other professionals who help migrant children and
young people access a residence status/permit.

Much needs to be done to enable all children and
young people to begin their lives as adults from
the safety that a secure residence permit provides,
but it is feasible. By implementing and investing in
the measures listed in this guidance, governments
can create a safe(r), more stable launching pad for
these children and young people, while also meeting
their international fundamental and child rights

commitments.'®

13 See PICUM, 2022, Turning 18 and undocumented: supporting children into adulthood, Annex 2 for in depth descriptions of the regularisation mechanisms available

to undocumented children and young people transitioning into adulthood in Belgium, Germany, Greece, Spain, Sweden and the UK. At the time (2022), only

Germany and Spain had mechanisms in place that helped prevent children from ageing out into undocumented adulthood.

14 For example PICUM, 2022, Turning 18 and undocumented: supporting children into adulthood; Oxfam and Greek Council for Refugees, 2021, Teach us for what

is coming. The transition into adulthood of foreign unaccompanied minors in Europe: case studies from France, Greece, Ireland, Italy, and the Netherlands; ISMU

Foundation, Unicef, UNHCR and IOM, 2019, At a Crossroad. Unaccompanied and Separated Children in their Transition to Adulthood in Italy; European Migration

Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform

15 For children: freedom from discrimination (art 2 UN Child Rights Convention - UNCRC), primacy of the interests of the child, protection and care (art 3 UNCRC, art
24 Charter of Fundamental Rights of the EU - CFEU), having one’s views heard (art 12 UNCRC, art 24 CFEU), protection from violence (art 19 UNCRC), right to
protective care (art 20 UNCRC), protection and support to child asylum seekers and refugees (art 22 UNCRC), highest attainable standard of health (art 24 UNCRC),
etc. For young people: right to work (art 6, UN Convention on Economic, Social and Cultural Rights - UNCESCR), adequate standard of living (art 11 UNCESCR),
physical and mental health (art 12 UNCESCR), education (art 13 UNCESCR), self-determination (art 1 UN Convention on Civil and Political Rights - UNCCPR),
effective remedy (art 2 UNCCPR), freedom from torture or cruel treatment (art 7 UNCCPR), etc.


https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf
https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf
https://www.oxfam.org/en/research/teach-us-what-coming
https://www.oxfam.org/en/research/teach-us-what-coming
https://www.unicef.org/eca/media/8591/file/report-unaccompanied-italy.pdf
https://home-affairs.ec.europa.eu/system/files/2022-11/EMN_INFORM_Transition-minors-adulthood_final.pdf
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Securing a residence permit that lasts into adulthood is a crucial step in the complex process
of acquiring life skills, building a network and figuring things out that is the transition into
adulthood. PICUM’s publication Stepping up: a collection of projects and practices helping

migrant children transition into adulthood provides inspiration for practitioners on how to
provide support in a wide range of areas like housing, care and aftercare, mental health
support, etc.


https://picum.org/wp-content/uploads/2024/11/Stepping-up-a-collection-of-projects-and-practices-helping-migrant-children-transition-into-adulthood.pdf
https://picum.org/wp-content/uploads/2024/11/Stepping-up-a-collection-of-projects-and-practices-helping-migrant-children-transition-into-adulthood.pdf

Designing regularisation mechanisms
for children and young people
transitioning into adulthood

One may think that all residence procedures, whether
regularisation mechanisms, programmes or initia-
tives, should be designed the same way for everyone.
The idea that equality means equity. But that is not
true. Regularisation measures should be designed
with the people involved in mind — both the appli-
cants and the administrative personnel processing
them. In this particular case: with migrant children

and young people in mind.

To help this move to human-centered migration and
residence procedures, we cover different aspects of
these procedures here: the elements all residence
procedures should have, those that should be put
in place for children and young people specifically,
and additional aspects of some migrant children and
young people that should be catered to.

While these should all be in place, some elements
need to be adapted to the people applying or most
likely to apply for the permit. In this case: children and
young people, who are either unaccompanied or part
of a family, and are either undocumented or have
an insecure residence status (e.g., temporary permit,
suspension of deportation). The rest of this paper
dives into these different aspects and preconditions
that need to be in place or tailored to children and/

or young people.

We indicate with which of the ten elements the

aspects listed below intersect.
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Ten key elements that help make
regularisation measures fair and humane

For any regularisation programme, mechanism or initiative to work well and be effective, quick,
humane and fair, they must meet the necessary safeguards and have certain characteristics.
Based on PICUM and its members’ expertise, we identified ten key elements in our report

Reqularisation mechanisms and programmes: Why they matter and how to design them.®

These are:
Undocumented people themselves can apply, including children.
Civil society, including migrant and refugee-led associations, are involved in the design,
implementation and evaluation of the scheme.
Decisions are based on clear, objective criteria.
Reasons for refusal are documented and argued and can be appealed.
Decisions are made in an independent and impartial way and are informed by experts
relevant to the criteria assessed.
The procedure is accessible in practice.
Procedural safeguards are in place.
A provisional permit” that gives access to services, justice and the labour market is issued
during the application process.
The resulting residence permit is secure and long-term, gives access to services and
the labour market, counts towards settlement and citizenship, and does not depend on
anyone else.
The regularization measure prevents irregular stay and work and is accompanied by

support measures.

16 PICUM, 2023, Regularisation mechanisms and programmes: Why they matter and how to design them

17 The term ‘temporary status’ is used in the 2023 report, but ‘provisional permit’ may be more self-explanatory.


https://picum.org/wp-content/uploads/2023/07/Regularisation-mechanisms-and-programmes_Why-they-matter-and-how-to-design-them_EN.pdf
https://picum.org/wp-content/uploads/2023/07/Regularisation-mechanisms-and-programmes_Why-they-matter-and-how-to-design-them_EN.pdf

In 2019, United Nations agencies, intergovernmen-
tal organisations and child rights organisations
published guidance for EU policy makers and gov-
ernment administrations on how to develop policies
and procedures that ensure return decisions comply
with children’s rights. The document, titled Guidance

to respect children’s rights in return policies and

practices: Focus on the EU legal framework, elabo-

rates a best interests (of the child) procedure.

The best interests of the child procedure is a “docu-
mented, individual and robust procedure to examine
the best interests of the child [that] must precede
and inform any decision to issue a return decision/
order to leave the territory.”*® It should be put into
motion whenever government authorities come into
contact with an undocumented child or whenever
a final, negative decision is issued, a permit is
revoked or an extension is refused (for all permits,
regardless of grounds).?® The best interests procedure
to find a durable solution must meet the following
characteristics:

Aim to identify a durable solution, considering all
options (stay in country of residence, (re)integra-
tion in country of origin, (re)integration in a third
country?).

Be a formal, individual procedure examining all
aspects of the child’s situation.

Be independent and impartial: decision-makers
should have no conflict of interests.

Be multi-disciplinary (child protection actors, legal
representative, parents, guardian and others as
needed are involved).

Duly hear and consider the views of the child
throughout.

Provide child-friendly information, counselling and
support.

Include legal assistance.

Include a provisional residence permit and access
to services during the procedure.

Lead to a reasoned, documented decision identi-
fying the durable solution chosen.

Include the right to appeal with suspensive effect.
The durable solution chosen should be discussed
with the child and a implementation plan

developed with them.

18 UNICEF, IOM, UN Human Rights, Save the Children, ECRE, PICUM and Child Circle, 2019, Guidance to respect children’s rights in return policies and practices

Focus on the EU legal framework, p. 5

19 The procedure must also be implemented in decisions that could lead to the return or removal of one of the child’s caregivers, as removal of a parent may amount

to arbitrary or unlawful interference with the child’s family life.

20 Where the child has a pre-existing right to reside, for instance to reunite with family living in the third country.


https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
https://picum.org/wp-content/uploads/2019/09/2019_Guidance_childrens_rights_in_return_policies.pdf
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Several measures should be in place as part of the If children have only been granted a temporary

best interests procedure to limit the challenges expe- residence status, States should both ensure that it

rienced during the transition into adulthood: enables them to complete any ongoing education

If the durable solution identified is ‘stay in the
country of residence’, the child/young person
should be issued a secure, long-term or settled
residence status.

If the child turns 18 during the best interests
procedure, it should be continued with the same
safeguards.

or training after they turn 18, and ensure that
they have clear and accessible options to easily
transition into another status. Residence permits
should not end at 18.

States should provide avenues for young people to
continue residence, or apply for different residence
and work permits on a variety of grounds.

Support services should not abruptly end but
foresee a transitional period of after care. Member States and the EU are slow to integrate
Young people should be duly prepared, including best interests of the child procedures in their legal
being provided with timely information about their frameworks.?! Because the reality today is in part a
residence status and options, in a language and consequence of not having these in place, some of
manner they can actually understand, as well as the recommendations in this publication will either
free, quality legal counselling. refer to best interests of the child procedures, or try
to alleviate the consequences of not having them in

place.

21 Half of EU member states and Norway report having legal or policy provisions requiring the assessment of the best interests of the child before issuing a return
decision for unaccompanied children. However, as far as we are aware, no EU member state has included an in-depth, formalised procedure assessing the best
interests and identifying a durable solution for all undocumented migrant children — both those who are accompanied as well as those who are unaccompanied —in
their migration laws. Some notable practices do exist for unaccompanied children, such as the establishment of an advisory committee proposing a durable
solution for unaccompanied children in the Grand Duchy of Luxemburg. Sources : EMN, 2021, Children in Migration. Report on the state of implementation in 2019
of the 2017 Communication on the protection of children in migration; Strada lex Luxembourg, Une commission consultative pour évaluer I'intérét supérieur des

mineurs non accompagnés [checked on 20 September 2021].


https://emn.ie/publications/children-in-migration-report-on-the-state-of-implementation-in-2019-of-the-2017-communication-on-the-protection-of-children-in-migration/
https://emn.ie/publications/children-in-migration-report-on-the-state-of-implementation-in-2019-of-the-2017-communication-on-the-protection-of-children-in-migration/
https://www.stradalex.lu/fr/slu_news/document/slu_news_breve20191127-2-fr
https://www.stradalex.lu/fr/slu_news/document/slu_news_breve20191127-2-fr

12

Length of the resulting permit

When a residence permit is issued based on the
assessment that it is in their best interests to live in
the country of residence, the child should be issued
with a long-term residence permit (see above).
However, we recognize that many children and
young people will be given residence permits on
other grounds, most of which will be temporary at
first.

Twenty-four months should be the minimum length
of any temporary residence permit.?2 Long-term
permits create mental, social, and financial stability
for people. It is also more difficult to find work,
internships, training or housing with a temporary

permit, as employers or landlords might be sceptical

Grounds for stay

A wide range of grounds for stay are recognized on
EU level and by governments across the region. They
include: protection (asylum, subsidiary, temporary),
work and job search, studies/schooling, best interests
of the child, social ties and family life, non-re-
foulement, the inability to return, being a victim of
crime or of trafficking, medical needs/treatment,
statelessness, having been born in the country,
being an unaccompanied child, etc. Some of these
can be invoked when undocumented (regularisation
mechanisms), some cannot and can only be applied
for by migrants while they have a valid residence
permit (e.g., to transfer into).

and/or the permit’s validity end in the middle of a
contract. Renewal procedures may also take a long
time, and always contain a risk of losing the permit
and becoming undocumented. If a temporary permit
is issued, it should be of sufficient length and its

renewal should be automatically reviewed for free.

Children transitioning into adulthood require addi-
tional safeguards and attention. The length of the
permit being tied to the person’s age (e.g. the person
being a child) is a major issue concerning ageing out
in Europe.?® Temporary residence permits should
therefore be valid for at least 24 months and last
into adulthood for at least nine months, if the child

turns 18 during the permit’s validity.

We recommend that governments recognize these
various grounds for stay in their migration law, in
addition to integrating a best interests of the child
procedure in their migration law/system. Going
beyond study-based permits is especially important
for migrant children and young people as they may
have lost years of schooling before, during and after
their migration to the country of residence. The pro-
fessionals who assist and advice children and young
people who are undocumented or risk becoming
undocumented because their current permit will
lapse, must know and understand these residence
permits and their related procedures. They must be
properly trained.

22 For examples of permits that are at least 24 months long, see PICUM, 2023, Regularisation mechanisms and programmes: Why they matter and how to design

them, pp. 49-52.

23 PICUM, 2022, Turning 18 and undocumented: supporting children into adulthood; European Migration Network, 2022, Transition of unaccompanied minors to

adulthood, EMN Inform



https://picum.org/wp-content/uploads/2023/07/Regularisation-mechanisms-and-programmes_Why-they-matter-and-how-to-design-them_EN.pdf
https://picum.org/wp-content/uploads/2023/07/Regularisation-mechanisms-and-programmes_Why-they-matter-and-how-to-design-them_EN.pdf
https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf
https://home-affairs.ec.europa.eu/system/files/2022-11/EMN_INFORM_Transition-minors-adulthood_final.pdf
https://home-affairs.ec.europa.eu/system/files/2022-11/EMN_INFORM_Transition-minors-adulthood_final.pdf
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A note on residence status before the 18th birthday

This paper focusses on access to secure residence permits: residence permits that last, are
difficult to lose, allow the child/young person to study and work in line with their skills and
aspirations and (re)unify with their family if wished/applicable. The absolute minimum is for
residence permits to last into adulthood and not end on the child’s 18th birthday — even though

this continues to be the case for certain permits in at least 13 European countries.?*

If a State has the policy to issue temporary residence permits to children because they are
children/underage, then we recommend that this permit is extended for at least nine months?®
into adulthood or until the end of the countries’ aftercare policies, to allow the child/young
person to access permits on other grounds.

This requires the State to design and implement regularisation mechanisms that are accessible
for young people in parallel. Spain’s 2021 reform benefiting former unaccompanied children
should be seen as an example to follow, as it allowed unaccompanied children (teenagers) to
work, thereby preparing their later financial independence and ability to apply for a labour-
based residence permit. It also recognized that young people in general earn less, and lowered

the minimal required income to regularise through work.

A note on suspensions of deportation

Several countries around the world, including some
EU Member States, have a policy of suspending
certain deportation (or return) orders.?” What these
suspensions look like in practice — who decides on
them, what grounds give rise to them and what
happens to the people who are subjected to them
— differs widely. In the context of transition into

adulthood and ageing out, unaccompanied and

separated children are more often the explicit subject
to these policies compared to children in families. For
instance, Germany reported issuing unaccompanied
children with a ‘Duldung’ status (i.e., a suspension
of deportation) in 2019.28 Other European countries
issue return decisions to unacccompanied children,

but do not usually implement them.2° 3¢

24

25

26

27

28

29

30

Specifically for unaccompanied children. Source for 13 EUMS: European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform.

Analogous to the minimal length of the ‘job seekers permit’ for third country nationals who graduated from EU colleges and universities, the Directive on the
conditions of entry and residence of third-country nationals for the purposes of research, studies, training, voluntary service, pupil exchange schemes or educational

projects and au pairing (recast).

PICUM, 2022, Turning 18 and undocumented: supporting children into adulthood, Annex 2: Spain; PICUM, 4 April 2023, Spain: over 16.000 young migrants obtain

residence permits thanks to 2021 reform, blog.

Some examples include the ‘Duldung’ statuses in Germany, the Deferred Action for Child Arrivals (DACA) programme in the USA, and suspensions of deportation
for pregnant women (Germany, Belgium). Sources: Handbook Germany, Tolerated Stay (“Duldung”), webpage [checked on 7 August 2024]; Boundless, Deferred
Action for Childhood Arrivals (DACA), Explained, webpage [checked on 7 August 2024]; Dienst Vreemdelingenrecht en Internationaal Familierecht, Medische

situaties, webpage [checked on 7 August 2024]

European Migration Network, 2021, Children in Migration: Report on the state of implementation in 2019 of the 2017 Communication on the protection of children

in migration, footnote 364.

Ten EU Member States, notably Belgium, Cyprus, Greece, Hungary, Ireland, Italy, Malta, Slovakia and Slovenia, issued return decisions to unaccompanied children
but did not usually enforce them in 2021. European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform, Table 1

For an overview of 29 countries’ policies regarding removals of unaccompanied children and providing a temporary residence status until the 18% birthday in
2019, see PICUM, 2022, Turning 18 and undocumented: Supporting children in their transition into adulthood, Annex 1.



https://home-affairs.ec.europa.eu/system/files/2022-11/EMN_INFORM_Transition-minors-adulthood_final.pdf
file:///\\vp-fs01\userdata$\intern1\Documents\LAETITIA%20WORK\regularisation%20report\)%20https:\eur-lex.europa.eu\legal-content\EN\TXT\PDF\%3furi=CELEX:32016L0801&from=FR
file:///\\vp-fs01\userdata$\intern1\Documents\LAETITIA%20WORK\regularisation%20report\)%20https:\eur-lex.europa.eu\legal-content\EN\TXT\PDF\%3furi=CELEX:32016L0801&from=FR
file:///\\vp-fs01\userdata$\intern1\Documents\LAETITIA%20WORK\regularisation%20report\)%20https:\eur-lex.europa.eu\legal-content\EN\TXT\PDF\%3furi=CELEX:32016L0801&from=FR
https://picum.org/wp-content/uploads/2023/08/Turning-18-and-undocumented_EN.pdf
https://picum.org/blog/spain-over-16-000-young-migrants-obtain-residence-permits-thanks-to-2021-reform/
https://picum.org/blog/spain-over-16-000-young-migrants-obtain-residence-permits-thanks-to-2021-reform/
https://www.vreemdelingenrecht.be/medische-kosten/medische-situaties
https://www.vreemdelingenrecht.be/medische-kosten/medische-situaties
https://emnbelgium.be/publication/emn-2019-report-children-migration
https://emnbelgium.be/publication/emn-2019-report-children-migration
https://home-affairs.ec.europa.eu/system/files/2022-11/EMN_INFORM_Transition-minors-adulthood_final.pdf
https://picum.org/wp-content/uploads/2022/04/Turning-18-and-undocumented_EN.pdf

Although one can argue that suspensions of depor-
tation can, by themselves, be lifechanging when they
include access to services and the labour market,?*
they are fundamentally insecure. Suspensions of
deportation do not amount to a secure residence
status as people can still be deported, often based
on the initial return order/decision. People living with
a suspension of deportation cannot build or even
imagine their futures and contribute in full to society.
For unaccompanied children whose deportation is
suspended until their 18™ birthday (either formally
or informally3?), suspensions of deportation are
especially perturbing. According to the European
Migration Network, around half of EU Member States
do not enforce return decisions issued to unaccom-
panied children until the child turns 18.33 States
justify such suspensions of deportation by arguing
that the removal is not in the best interests of the
child, that it is “cumbersome” to verify and prove the
return conditions set out in article 10 of the Return
Directive®* are met, or that they cannot meet them.3®
So, they suspend the child’s deportation until they
are no longer children, and the return preconditions

no longer apply.*® However, the reasons for the return

decision are rarely reassessed, thereby resulting
in young people being ordered to leave or being
deported based on older, and possibly no longer
valid, return decisions.

The deportation of young people immediately after
their 18th birthday was also condemned by the EU
Court of Justice in 2021. In TQ v Staatssecretaris
van Justitie en Veiligheid, which concerned an
unaccompanied child who was to be deported from
The Netherlands to Guinea on his 18th birthday,
the Court underlined that EU member states must
refrain from keeping children in limbo until their 18th
birthday, and then forcibly return them, because it is
at odds with the child’s best interests.3”

If a State finds that a return decision cannot be
implemented for legal or practical reasons, they
should issue a residence permit to the person
concerned (and their family, the case being).?®
Children whose residence application was rejected
should enter a best interests of the child procedure
(see above), and given a provisional permit until a

durable solution is identified.3®

31 Not all suspensions of deportation give access to services or the labour market. For example, Greece suspends people’s deportation for six-month periods at a time

without giving people any access to the labour market, services or supports (Art. 24 §2 of law 3907/2011. See also PICUM, 2022, Turning 18 and undocumented:

Supporting children in their transition into adulthood, annex 2 and PICUM, 2022, Barriers to return: protection in international, EU and national frameworks for

technical information.)

32 Five Member States, notably Bulgaria, Czech Republic, France, Italy and Slovakia reported not issuing return orders to unaccompanied children until they reach
adulthood in 2021. (European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform, Table 1) While this does not technically

constitute a suspension of deportation, these result is the same if the grounds for the return (and stay) are not reassessed at 18.

33 European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform.

34 These conditions include “[being] satisfied that [the UASC] will be returned to a member of his or her family, a nominated guardian or adequate reception facilities

in the State of return.” Article 10 of the EU Return Directive.

35 European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform; EMN, 2020, Approaches to unaccompanied minors following

status determination in the EU plus Norway

36 European Migration Network, 2022, Transition of unaccompanied minors to adulthood, EMN Inform.

37 CJEU, 14 January 2021, Case of TQ v Staatssecretaris van Justitie en Veiligheid, Press Release.

38 See also, PICUM, 2022, Barriers to return: Protection in international, EU and national frameworks.

39 See section “Best interests of the child procedures: Putting the child’s best interests at the center of migration systems and decisions” above and footnote 21.
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mechanisms for people transitioning into adulthood

Child protection first

In order to ensure that migrant children are ade-
quately protected from harm, child protection should
always be prioritised over immigration enforcement.
In addition to the obvious conflict of interest when
immigration enforcement actors are the main
responsible for child protection, they have also been
the cause of harm to children (due to immigration
detention, which is always a child rights violation and
never in a child’s best interest*’; violence by border
guards; push backs, etc).** To prevent harm and

Free legal aid

Asylum and migration procedures have become
increasingly complex for people to navigate —
arguably even more so for children and young people
and other people in vulnerable situations. Having
access to quality legal assistance in the form of free
legal aid remains fundamental to ensuring children’s
and young people’s rights are respected, including
access to justice, a fair procedure, hearing and
remedy and respect for the principle of equality of
arms. The legal aid given to children also needs to

support the determination of the child’s best interests

truly put children’s best interests first, governments
should prioritise building integrated child protection
systems, in line with the 2024 European Commission
Recommendation on integrated child protection
systems.*2 Unaccompanied children should be
placed in community-based and foster-care based
care settings, while child protection actors should
also always be present in spaces where migrant
families with children are (borders, reception centers,
detention, return centers, etc).

and defend their views and interests, “especially
when there are conflicting interests, such as restric-

tive migration policies.”

The right to legal aid is enshrined in several human
rights conventions and applicable EU laws.44
However, the vast majority of member states’
systems do not foresee free legal aid for children in

migration procedures.*®
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CMW and CRC Committee, Joint General Comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families and No. 23 (2017) of the Committee on the Rights of the Child on State Obligations Regarding the Human Rights of Children in the Context of International
Migration in Countries of Origin, Transit, Destination and Return, CMW/C/GC/4-CRC/C/GC/23, (November 16, 2017), para. 10-13; SRHRM, Ending immigration
detention of children, para. 86. For more on this, see PICUM, 2022, Immigration detention and de facto detention: what does the law say?

For examples, see PICUM, 2023, Key aspects of child protection systems that help protect all children from harm PICUM submission on integration child protection

systems to the European Commission consultati